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Education and Culture Committee 

Children and Young People (Scotland) Bill 

Children in Scotland 

1. Children in Scotland is pleased to provide written evidence to the Committee on 

the Children & Young People (Scotland) Bill. As the national umbrella 

organisation incorporating 400 members across the voluntary, public and private 

sector we have unique perspective on the provisions of this Bill, having since the 

proposals’ inception worked with a wide range of partner organisations to gauge 

and articulate views and shape the legislation. This has included hosting a Bill 

sounding board for the Scottish Government, being commissioned to produce 

easy-read versions of consultation material in addition to member’s’ briefings, 

organising a special seminar under our Scotland’s Children’s Sector Forum 

banner specifically around the Bill as well as continued liaison with Ministers, 

officials and cross-party MSPs throughout. Enquire, our national advice service 

for additional support for learning has also dealt with a number of queries 

concerning the Bill’s provisions. As such, we would very much welcome the 

opportunity to also provide oral evidence to the Committee. In addition, our 

Independent Mediation Service, Resolve: ASL would be also be pleased to 

expand on the issues raised surrounding redress mechanisms. 

2. In scope, this Bill represents one of the largest pieces of legislation for the 

children’s sector in more than a decade and we believe a crucial opportunity to 

take steps required to achieve the Scottish Government’s stated intention of 

making Scotland the best place to grow up. 

3. Children in Scotland warmly welcomes the ambitious policy aspirations behind 

this Bill, albeit originally proposed as two separate bills. However, we believe that 

the Bill, as currently drafted, falls short of those aspirations set out in the 

consultations and other Scottish Government documents and statements in the 

run-up to the Bill’s publication. This is particularly true in respect of the sections 

pertaining to children’s rights and we are keen that the decision to merge the 

proposed Rights of Children & Young People Bill with the proposed Children’s 

Services Bill does not preclude proper scrutiny and debate of these particular 

aspects during the Bill’s various stages. 

4. Additionally, Children in Scotland Chief Executive, Jackie Brock is among a 

number of signatories to a letter to Committee Members from children’s 

organisations led by Together (Scottish Alliance for Children’s Rights) expressing 

concern that the Scottish Government has ruled out a Child Right’s Impact 

Assessment (CRIA) being undertaken on the Bill prior to its in-depth scrutiny. We 

believe a CRIA would act as a vital tool providing a structured child rights focused 

evidence base. This would enable the Scottish Government to take forward its 

welcome stated policy intention to ‘make rights real’ - the commitment made in its 

own UNCRC Action Plan, Do the Right Thing - as well as providing a central 

focus through which MSPs, government bodies, the children’s sector and children 

and young people themselves can take full account of the rights implications of 

the Bill. It is of note, in this regard, that such assessments are now used as a 
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matter of routine on policy and legislation in Wales and in other European 

jurisdictions. Our views on the actual proposals on children’s rights set out in the 

parts 1 and 2 of the Bill itself are laid out further below. 

5. Many of our members will also be making individual submissions on areas of 

particular interest and expertise. As such, this written evidence is not intended to 

be exhaustive but highlights specific areas which Children in Scotland particularly 

welcomes, has particular concerns about or would like to see enhanced, 

expanded or otherwise amended in due course following widespread consultation 

with our members. 

6. These comments are written with the caveat that the precise implications of this 

legislation can only be understood in conjunction with the Guidance. It would 

therefore be extremely helpful if Committee Members could add to our request 

that the draft Guidance is published at the earliest possible opportunity. 

PART 1 – RIGHTS OF CHILDREN 

7. Children in Scotland warmly welcomes the stated policy intentions of this section 

of the Bill to 'make rights real'. This includes proposals to place a duty on Scottish 

Ministers to promote public awareness and understanding of the rights of 

children. However we would echo the comments of Together (The Scottish 

Alliance for Children’s Rights) that the Bill is a real step back from the Scottish 

Government’s original commitment in the Rights of Children and Young People 

Bill consultation to give the United Nations Convention on the Rights of the Child 

(UNCRC) to which the UK is a signatory, a statutory basis in Scots law by placing 

a legal duty on Ministers to give ‘due regard’ to the UNCRC in all their decisions1. 

This duty was subsequently watered down in the consultation document for the 

current amalgamated Bill2 and, despite responses from a wide range of NGOs, 

academics and public bodies calling for a stronger duty, the wording in the 

published Children & Young People Bill now merely requires Ministers to 'keep 

under consideration' these matters and to act ‘if they consider it appropriate to do 

so’. This is ambiguous at best, difficult to implement and could make little 

meaningful difference in practice. It also falls short of duties already in place, for 

example, by the Welsh Assembly Government under the Rights of Children and 

Young Persons (Wales) Measure 2011. 

8. The UN Committee on the Rights of the Child has twice called for the UK 

Government as a signatory to the Convention to fully incorporate the rights, 

principles and provisions of the UNCRC into domestic law.3 We note in this 

regard the speech of the Deputy First Minister in March this year which cited 

UNCRC in her case for an independent Scotland and possible incorporation of 

Article 3 particularly into the written constitution of any new state.4 However, as a 

                                       
1
 Scottish Government (2011) Rights of Children & Young People Bill consultation 

2
 Scottish Government (2012) A Scotland for Children: A Consultation on the Children and Young 

People Bill 
3
 UN Committee on the Rights of the Child (2008) and (2002) Concluding Observations on the UK of 

Great Britain and Northern Ireland 
4
 Nicola Sturgeon, Speech to Poverty Alliance Campaign to End Child Poverty event, National 

Museum of Scotland, 7 March 2013 
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devolved area, there is no current constitutional impediment preventing the 

Scottish Government from implementing this with respect to Scotland through this 

Bill. We would therefore endorse Together’s submission for the Scottish 

Government to match its commitment to 'making rights real' by at least taking the 

steps it previously proposed and preferably setting a new benchmark for 

children’s rights in the UK by implementing the UN Committee’s recommendation 

in full. Not to do so through this Bill, we believe, would represent a huge missed 

opportunity. 

PART 2 – COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE IN 

SCOTLAND 

9. Children in Scotland welcomes the Bill’s proposed extension to the 

Commissioner’s powers to conduct investigations into the case of individual 

children, assuming this is fully resourced. We would however note that, while the 

Bill requires a service provider to respond to the Commissioner where requested, 

there is no similar obligation on Ministers or Parliament should the Commissioner 

choose to lay any report arising before Parliament, nor any enforcement 

mechanism beyond the power for the Commissioner to take evidence on oath. 

The Financial Memorandum assumes this new power will result in between one 

and four investigations per year and therefore the overall effect of this new power 

should be kept in context. In particular it should not be viewed as a substitute for 

child-friendly redress mechanisms across public bodies and services. 

PART 3 – CHILDREN’S SERVICES PLANNING  

10. We suggest that the Scottish Government should be invited to comment on how 

this section of the Bill strengthens and improves existing planning provisions in 

the Children (Scotland) Act 1995. Prima facie, the proposed new provisions and 

those in the 1995 Act look similar. As a general principle, we believe that the 

aims of the Bill, including this section, should focus on ‘improving’ outcomes and 

wellbeing, accompanied by appropriated benchmarking and accountability rather 

than simply aiming to “promote” wellbeing which seems less ambitious. 

11. We are concerned about the potential for adding bureaucratic burdens, which 

might absorb increasingly scarce resources better directed towards supporting 

children and families. For example, Part 6 of the Bill introduces a new duty to 

consult, produce and publish early learning and childcare plans. While we 

certainly welcome the increased focus on early learning and childcare in the Bill, 

it would seem less onerous to incorporate this plan within the wider children’s 

services plan. This would also avoid the risk that childcare is seen as detached 

from wider children’s services. Part 6 also places a duty to consult “persons as 

appear to it to be representatives of parents of children..” on how early learning 

and childcare is to be available. We would hope that this consultation would 

reach vulnerable families most in need of support and it surely should include the 

views of children. There may be some overlap with duties under the Children Act 

1989 in this regard. 

12. Given our comments below on the need to include the provision of out of school 

care as a duty in the Bill, it follows that these plans should also include delivery of 
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such services for older children. 

13. The Bill is also unclear about how progress and success in delivering these plans 

will be evaluated and the Scottish Government should be invited to provide clarity 

on these issues. 

14. It is disappointing that the Bill makes no links between planning for children’s 

services and Community Planning and Single Outcome Agreements. An example 

of where these links are important is childcare, where accessible, affordable and 

flexible services are able to support parents and carers to enter or resume work 

or training, to their economic benefit and to the local and national economies. Our 

impression is that current children’s services planning is detached and peripheral 

to community planning and that the Bill provides an opportunity to remedy this. 

Clarity around how the provisions in this part might fit with existing duties under 

the Local Government (Scotland) Act 2003 would be welcome. 

15. We would also echo the concerns expressed by Together that there appears to 

be a disjoint between the provisions in Part 1 of the Bill around children's rights 

and the provisions in Part 3 around children's wellbeing and that the UNCRC 

should be explicitly embedded into children's services planning. 

PART 4 – PROVISION FOR NAMED PERSON 

16. Children in Scotland strongly supports the principles behind the Getting it Right 

for Every Child approach and shares disappointment that its implementation 

nationwide has not been as full, quick or consistent as hoped, although our 

members hold a range of views regarding the extent to which change should be 

effected either through primary legislation or guidance. While supporting the 

principle of having a designated point of contact across universal services we 

believe greater clarity around the role, responsibilities, resourcing and how it fits 

with the role of the Lead Professional and Child’s Plan Co-ordinator would be 

helpful, particularly in light of some sensationalist coverage in sections of the 

press which appeared to imply the role of the Named Person is to usurp that of 

parents. It is clear from pathfinder and other areas of Scotland, where GIRFEC is 

to some extent in place, that this is not the case and the Named Person 

provisions are largely a formalisation of much existing practice, however, clear 

Guidance is required to allay concerns particularly in terms of implications for 

staff workloads, training duties and access to information. With respect to the 

duty to share information in particular, there is a pressing need for clarity to 

ensure an appropriate balance is struck between a child’s privacy and 

confidentially and ensuring their wellbeing and safety. A CRIA would be helpful in 

this regard, particularly as these specific proposals were not covered in the 

consultations. 

17. Children in Scotland is pleased to be an official endorser of the Royal College of 

Nursing’s Health Visitors for Scotland campaign for the Bill to (1) explicitly commit 

in associated regulation that the Named Person (following on from maternity 

services) for under 5s is a health worker, in line with the GIRFEC framework, and 

(2) to provide a new statutory entitlement to universal services from health visiting 

teams for all under 5s. 
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18. This would explicitly recognise the role that health visitors play in the delivery of 

preventative and positive healthcare to families across Scotland and identifying 

any problems at an early stage and would go a long way to helping to achieve the 

Bill’s stated objectives: particularly given the acknowledgement in its policy 

memorandum that “the scientific evidence is clear that the foundations for a 

successful society can be built in early childhood. The brains of children develop 

at an astonishing rate before birth and in the first few months of life” as well as 

the cited quote by the Chief Medical Officer for Scotland that “insecurely attached 

infants are at greater risk of problems in emotional development and children with 

very poor attachment experiences are at greatest risk of failure to thrive in early 

years and behaviour problems, lowered self-esteem and schooling difficulties in 

childhood and early adolescence”. Whilst, undoubtedly, this has resource 

implications, it is an excellent example of preventative spending as 

recommended in the Christie Report5 aside from the moral imperative to ensure 

no child is left behind or placed at risk. 

19. While supporting the SHANARRI (Safe, Healthy, Achieving, Nurtured, Active, 

Respected and Included) wellbeing framework indicators, CiS takes the view that 

‘wellbeing’ should routinely be coupled with ‘rights’ in determining indicators, 

assessing outcomes and measuring progress in relation to young people. This 

would also help this section to dovetail better with the policy intentions set out in 

part 1 of the Bill around reporting of progress in relation to UNCRC. We believe it 

would be beneficial for central government, local authorities and other relevant 

bodies to develop joint measuring and reporting frameworks drawing on those 

already developed by the Equalities and Human Rights Commission, for 

example, and used to various extents in different parts of the UK. As well as 

helping to monitor and compare overall outcomes in the population at large, this 

could also be invaluable in ensuring data is consistent across local authorities 

and ultimately that children and young people with particular needs are able to be 

identified and appropriate action and monitoring is provided in line with the ethos 

of GIRFEC. 

PART 5 – CHILD’S PLAN 

20. Children in Scotland endorses the submissions by the coalition for Scotland’s 

Disabled Children and the Advisory Group on Additional Support for Learning at 

both of which, CiS is represented. We appreciate the value of a single child’s plan 

and benefits of all relevant agencies sharing information and planning resources 

around the child. We would particularly highlight the need for clarity around 

enforceability and redress routes, transitionary arrangements and how these 

provisions dovetail with the existing Additional Support for Learning Act. Again 

publication of Guidance in this respect would be helpful. 

PART 6 – EARLY LEARNING & CHILDCARE 

21. The proposal in the Bill to extend entitlement to free early learning and childcare 

to 600 hours per annum is welcome. However, the additional costs quoted in the 

                                       
5 (June 2011) Report on the Future Delivery of Public Services by the Commission chaired by Dr 

Campbell Christie 
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Financial Memorandum to deliver this extension are substantial (rising to over 

£108 million in 2016-17) and we would like to see confirmation that these costs 

will be met in full by the Scottish Government. Given the size of the potential 

investment required, it is important for all concerned, particularly families and 

children, that best use is made of these resources. 

22. The Bill offers a rather vague definition of early learning and childcare – more 

detail may be achieved through Orders or Guidance. It would be helpful if the 

Scottish Government is invited to comment on the involvement of teachers and 

other qualified professionals in providing high quality early services. The quality 

of early learning and childcare must not be compromised by use of low paid or 

poorly qualified staff in order to keep costs down. The development and wellbeing 

of young children must be the over-riding priority. 

23. The Bill does not address a long-standing issue about start dates in early learning 

and childcare. It is likely that the current arrangement will continue that most 

children commence their entitlement the term after their third birthday. This 

means, in practice, that a child can receive much less than their full entitlement 

depending on their birthdate. The need for this restriction has not been 

satisfactorily explained and organisations and parents have campaigned for 

change. The Scottish Government should be asked if it intends to address this 

anomaly, preferably in this Bill. 

24. The Bill allows for the new 600 hours entitlement to be applied to looked after 2 

year olds or to those to whom kinship care orders apply. This is certainly a 

welcome step forward but, in our view, the extension should go further. There is 

evidence that under 3s, particularly those from vulnerable and deprived families, 

can benefit significantly from access to high quality early learning and childcare. 

This helps the child’s development and reduces the risk of them falling behind at 

later stages of their education. It is also important to avoid any perverse incentive 

to designate a child as looked after if they otherwise would not be. 

25. Ideally, provision of early education and care to all 2 year olds should become a 

universal entitlement over time. We fully appreciate that cost factors including 

staffing and service design mean that under the current financial climate, 

particularly coupled with a council tax freeze, this is a long-term aspiration. For 

now at least, we would strongly urge the Committee to press the Scottish 

Government to extend the current 600 hours proposal to those living in poverty. 

Identification and eligibility of such children could be achieved through use of the 

Scottish Indices of Multiple Deprivation or other criteria. If the aim is to improve 

outcomes for the most vulnerable children we would also ask for consideration for 

the scope to include children with additional support needs and those with 

disabilities. These groups could potentially be captured using the definition of 

‘children in need’ set out in the Children (Scotland) Act 1995.  

26. While we appreciate that this is not without cost, we believe that the potential 

benefits to vulnerable young children outweigh short-term cost factors. It is worth 

noting that the UK Government is proposing to extend early education to around 

40% of 2 year olds (around 260,000 children) from low-income families. We 
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would be minded to support an Amendment to this provision in the Bill to deliver a 

better outcome for vulnerable 2 year olds. 

27. Section 45 provides for alternative arrangements to the proposed 600 hours 

entitlement for looked after 2 year olds, subject to assessment of the child’s 

needs. Recording of assessment and action should be recorded in ‘any’ child’s 

plan. We suggest that the Scottish Government should be asked about the 

potential risk that a looked after 2 year old could lose out on the 600 hours and 

have inferior arrangements put in place, without necessarily having a child’s plan. 

We believe it would be preferable if the Bill provides for all 2 year olds affected by 

this section to automatically have a child’s plan. 

28. Section 47 and 48 outline a minimum framework for the method of delivery of 

early learning and childcare. The policy aspirations are to ensure that services 

are sufficiently flexible to meet the changing needs of parents and carers. We 

suggest that the Scottish Government should be invited to provide more 

information on how much needed flexibility will be provided locally and to 

consider if any associated guidance should be made mandatory. The terminology 

in section 48 “must have regard to the desirability of ensuring …” does not inspire 

confidence. Given the economic pressures facing families and the need for 

services to meet changing work patterns, it would be a wasted opportunity if the 

additional investment referred to in the Bill resulted in only marginal changes to 

current models and failed to deliver what parents and carers need by way of 

flexible and affordable childcare. 

29. It is very disappointing that out of school care for school age children does not 

feature in the Bill. While the Scottish Government’s focus on the early years is 

strongly supported by Children in Scotland, the needs of primary school-aged 

children, in particular, must not be forgotten and the same economic arguments 

in terms of supporting parents and carers to enter or sustain work or training still 

apply. 

30. Much of the out of school care in Scotland is provided by independent and third 

sector bodies (including many services in schools) and providers have a 

particularly important role to play in communities which may not be able to 

sustain larger, less flexible services provided by, for example, local authorities. 

Smaller services are often barely viable and rely on income generated in term 

time to subsidise the costs of holiday care. 

31. The Committee may be aware of the UK Coalition’s planned changes to support 

from the tax credit system for parents of school age children. Children in Scotland 

and the Family and Childcare Trust published on 25 July 2013 a report on 

childcare costs in Scotland.6 This shows that the costs of out of school care have 

risen. Given that the provision of out of school care is not a legal requirement in 

Scotland, we fear that already limited services may be vulnerable to cuts as 

budgets tighten. 

32. Children in Scotland would be minded to support an Amendment to the Bill, 

                                       
6
 Family & Childcare Trust/ Children in Scotland (June 2013) The 2013 Scottish Childcare Report 
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perhaps with a focus on low income families or those in poverty, but we urge the 

Committee to consider what we regard as a serious omission from the Bill. It is 

worth noting in this regard that the Parliament’s Equal Opportunities Committee 

recommended that out of school care should be available, on a statutory basis, 

for children up to the age of 15.7 

PARTS 7 – 11 (CORPORATE PARENTING, AFTERCARE, COUNSELLING 

SERVICES, SUPPORT FOR KINSHIP CARE, SCOTLAND’S ADOPTION 

REGISTER) 

33. Children in Scotland endorses the submission by CELCIS (Centre of Excellence 

for Looked After Children in Scotland) with whom we produced a joint 

commentary on consultation responses. 

OTHER COMMENTS 

34. Whilst Children in Scotland is pleased to see that the Scottish Government has 

now invited views on its proposed changes to the Schools (Consultation) 

(Scotland) Act 2010, our feeling is that the tight consultation timescale does not 

afford adequate opportunity to those in the education community, including those 

directly impacted, to properly respond, particularly given that we are now into the 

school holiday season. 

35. These are very important matters to pupils, parents and communities affected 

including many of our members with whom we would have welcomed the 

opportunity to carry out a full consultation. It is therefore a matter of regret that 

these proposed changes are being treated as an eleventh hour add-on to the 

Children & Young People Bill by means of proposed amendments at Stage 2. 

36. We would urge the Committee to impress on the Scottish Government the need 

to ensure timeframes and methods of implementation allocated for matters like 

these, in future, are appropriate to garner careful and considered responses from 

all the relevant stakeholders and to allow for full scrutiny.  

37. Finally, we would also urge the Committee to be particularly mindful of the Public 

Bodies (Joint Working) Bill, which will be working its way through Parliament at 

roughly the same time as this Bill. Provisions in the Public Bodies Bill allow for 

the integration of children's health and social care services which could have 

implications for some the arrangements in the Children & Young People Bill. Joint 

working or dialogue between the Health and Sport Committee on this would be 

welcomed. 

38. I hope this is helpful in the Committee’s deliberations but please do not hesitate 

to contact us if we can provide any further information or otherwise be of 

assistance to Committee Members and staff. 

Children in Scotland 

25 July 2013 
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Children in Scotland is the national umbrella agency for organisations and 

professionals working with and for children, young people and their families. It exists 

to identify and promote the interests of children and their families and to ensure that 

policies and services and other provisions are of the highest possible quality and are 

able to meet the needs of a diverse society. Children in Scotland represents more 

than 400 members, including most of Scottish local authorities, all major voluntary, 

statutory and private children’s agencies, professional organisations, as well as many 

other smaller community groups and children’s services. It is linked with similar 

agencies in other parts of the UK and Europe.  

The work of Children in Scotland encompasses extensive information, policy, 

research and practice development programmes. The agency works closely with 

MSPs, the Scottish Government, local authorities and practitioners. It also services 

groups such as the Cross Party Parliamentary Group on Children and Young People 

(with YouthLink Scotland). In addition, Children in Scotland hosts Enquire - the 

national advice service for additional support for learning, and Resolve: ASL, 

Scotland’s largest independent education mediation service. 

 


